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REGULATION OF BUILDERS AND BUILDING SURVEYORS 

This report has been prepared for submission to Parliament under the provisions of section 
25 of the Auditor General Act 2006. 

Performance audits are an integral part of the overall audit program. They seek to provide 
Parliament with assessments of the effectiveness and efficiency of public sector programs 
and activities, and identify opportunities for improved performance. 

This audit looked at how well the Building Commission regulates 2 key occupations involved 
in the residential building industry: builders and building surveyors.  

I wish to acknowledge the Department of Commerce and Building Commission staff for their 
cooperation with this audit. 

 

 
COLIN MURPHY 
AUDITOR GENERAL 
22 June 2016 
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Auditor General’s overview 

The regulation of Western Australia’s (WA) residential building industry has 
changed significantly in recent years. In 2009, the Building Commission, a 
division of the Department of Commerce, was created to replace a number 
of separate and independent Boards and allow an integrated approach to 
regulating the building industry. In 2011, the WA Parliament passed laws 
that reformed the regulatory environment to better enable the Commission 
to monitor, audit and enforce the industry’s compliance with regulation. 

I undertook this audit because of the significance of the building industry to WA’s economy, 
the very personal impact it has on thousands of home owners and home buyers and the 
substantial nature of the regulatory reforms. 

The relevant statistics are impressive. The building industry carried out $14 billion in work in 
2014-15 of which $8.3 billion was residential work. Thousands of residential buildings are 
constructed or renovated each year and 15,000 builders and building surveyors are licensed 
by the Building Commission to carry out this work. 

The new regulatory environment reflects the serious and material nature of the industry. The 
Commission will license builders and building surveyors if they meet certain criteria, it can 
audit and monitor their compliance with the Building Code of Australia, it can accept 
complaints, order rectification of poor work in certain circumstances and issue fines for 
misconduct.  

But as you will read from my report, implementation of the regulatory reforms and utilisation 
of the new powers provided under the 2011 laws has been slower than expected. As well, 
aspects of the Commission’s operations need improvement though for the most part a 
positive trend is evident.  
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Executive summary 

Introduction 

This report provides an assessment of how well the Building Commission (the Commission) 
regulates Western Australia’s (WA) residential building industry. Our focus was on the 
regulation of WA’s 15,000 registered builders and building surveyors (surveyors) and how 
compliance with building legislation and codes is monitored and enforced. 

The audit did not assess the effectiveness of reforms in building industry regulation 
introduced in 2011 but we did review the status of their implementation. 

Overview 

The building industry carried out more than $14 billion in work in 2014-151, making it a major 
contributor to WA’s economy. The value of the residential component was about $8.3 billion2. 
The safety and amenity of all buildings – industrial, commercial and residential – has a direct 
impact on the entire WA community. 

The WA Government through the Home Building Contracts Act 1991 has nearly $1 billion of 
exposure3 to the industry due to its role as reinsurer of home indemnity insurers. The Act 
requires a builder to obtain home indemnity insurance (HII) in the name of the owner before 
accepting payment or commencing work. In 2010, private insurers started withdrawing from 
HII in WA, prompting the WA government to step in as a reinsurer of HII to ensure WA 
owners continued to have protection from financial loss. 

The State now reinsures 100% of each new HII policy. In the 2015-16 budget, the State 
estimated its liability for outstanding HII claims to be about $24.5 million. Effective regulation 
of the industry assists in managing this exposure. 

WA’s building industry has been regulated since the 1930s, mainly by various regulatory 
boards for different building occupations. However, this began to change in 2009 when the 
Commission was set up as a division of the Department of Commerce (Commerce), to 
achieve a more integrated approach. Two years later the approach was formalised in 4 new 
building laws (see Appendix 1). 

Under the new laws, the Commission became the principal regulator of builders and 
surveyors. It also became responsible for implementing various reforms. 

Builders and surveyors involved with home building works valued at $20,000 or more must 
be licensed as either a contractor or a practitioner or both. Contractors can contract to build 
homes but only practitioners can build them. Licences need renewing every 3 years.  

The Commission issues a practitioner licence after assessing if an applicant meets the 
qualifications, experience and character criteria. Applicants for a contractor licence must 
meet financial capacity criteria, nominate a supervisor and show financial and management 
capacity. Surveyor practitioners must meet the same criteria as builders but surveyor 
contractors need only meet the financial capacity criterion. 

Interstate persons holding equivalent licences can also apply for a WA licence. The 
Commonwealth Mutual Recognition Act 1992 entitles an applicant registered in any other 
state or territory to register for an equivalent licence in WA. 

                                                
1 Derived from Australian Bureau of Statistics data, Catalogue 8752, Table 17. 
2 Derived from Australian Bureau of Statistics data, Catalogue 8752, Table 26. 
3 Department of Commerce: Funding the Second Phase of Building and Plumbing Regulation Reform – January 
2015, page 1. 



 

6 | Western Australian Auditor General 

The Building Act 2011 requires builders to comply with applicable standards. The main 
standard is the Building Code of Australia (the Code). 

The Commission can issue warnings, penalties or suspend builders and surveyors for 
statutory breaches or disciplinary matters. It can also refer complex or contentious matters to 
the State Administrative Tribunal (SAT). 

The Commission also receives and deals with complaints about the work of builders and 
surveyors. It rejects complaints that lack substance and investigates the rest. A valid 
complaint results in the Commission either ordering the work be remedied or the payment of 
costs or it refers the matter to SAT for a decision. 

Similar processes apply when unregistered builders provide poor services or carry out work 
valued in excess of $20,000. 

The Commission also has powers to check compliance with building laws and relevant codes 
through proactive audits. These include occupation-based audits that look at how well 
individual builders and surveyors comply with administrative and technical requirements. 
These audits are done on a regular basis. The Commission also undertakes general audits. 
These are one-off audits to check quality or compliance of a specific aspect of construction 
across a broad selection of builders or surveyors. All audits involve site inspections by 
Commission inspectors who use pre-determined criteria to assess compliance. 

When the Commission finds faulty work performed without a building permit or by an 
unregistered builder, it can issue a notice requiring rectification. Otherwise, it refers any faulty 
work to the local government (LG) that approved the building plans and issued the building 
permit. LGs can also inspect buildings, investigate complaints, and issue orders if a 
registered builder does not carry out works as per the building plans.  

Audit conclusion 

The Commission was slow in making use of powers provided in 2011 to undertake proactive 
audits of builders and building surveyors. It only started these audits in 2014 but has since 
conducted 451 inspections as part of occupational and general audits of builders and 
building surveyors. As the Commission did not have baseline information about the quality of 
building, it is too soon to determine whether these audits have improved building quality. 

Licensing processes for new WA builders and building surveyors are sufficient to ensure that 
approved applicants meet all criteria but character checks for licence renewals and for 
interstate applicants are weak. The time to process applications is also slow. 

The Commission resolves complaints against builders in a reasonable manner. It has also 
significantly improved its timeliness though 40% of complaints still take longer than the 
Commission’s target of 150 days to resolve. 

The Commission’s 11-step reform program has progressed slowly. Four steps are complete 
but another 5 are underway and the remaining 2 will start in 2016. The Commission is 
committed to completing the program by 2018 but this may hinder the legislative review due 
in 2017.  

Key findings 

 The Commission has not fully implemented its reform program. Four of the 11 steps are 
completed, 5 in progress and 2 yet to get underway. The Commission estimates it will 
complete the reform program in 2018. The most important steps not yet implemented 
include:  
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o A database of building permits approved by LGs. Centralised reporting would 
ensure the Commission has up-to-date information on all home building activity. 
This will provide a good starting point for proactive compliance work and 
monitoring HII risk. 

o An online licensing system for builders and surveyors to enable the Commission 
to electronically receive and process applications. It is therefore still reliant on 
inefficient paper-based systems. 

 The Commission satisfactorily checks the qualifications, experience and financial status 
of applicants for a new or renewed licence and the character of new WA applicants 
through a National Police Clearance check (NPC). 

 However, character checks on applicants seeking a licence renewal and on interstate 
applicants who hold an interstate licence is limited to asking these persons to disclose 
any misconduct or criminal history. This approach risks issuing a licence to an 
unsuitable person and is inconsistent with common practice elsewhere in government. 
The Commission advised that it will start requiring NPCs for licence renewals when it 
introduces online licensing though this is not scheduled to happen until 2018. 

 The Commission has taken steps to improve the time taken to process licence 
applications after migrating to Commerce’s licensing system in 2014 but the time taken 
still exceeds the targets. Sixty-three percent of the applications we tested took longer 
than 10 days and 45% took longer than 42 days with the longest taking 148 days. The 
Commission’s internal target is to process 80% of applications within 10 days and all 
other applications within 42 days. The Commission expects the online licensing system 
to further reduce processing time. Before 2014, the Commission could not reliably 
measure timeliness of processing applications due to limitations in its system. 

 In 2014-15, the Commission received 927 complaints about building works, an increase 
of 58% since 2012-13. It received no complaints against surveyors. We noted the 
frequency of complaints in the first 6 months of 2015-16 was similar to 2014-15. The 
Commission indicated that the increase reflected a surge in building activity between 
those years.  

o Nearly 40% related to unregistered building works. These are normally works that 
can be conducted without involving a registered builder or a building permit.  

o Just above half (50.5%) were about quality of new houses, 24% related to repairs 
and renovations and 18% involved building completion and finishing services. 
Most of the rest involved contractual disputes. 

 The Commission generally takes satisfactory action to assess the merit of a complaint 
and to investigate those that have merit. As well: 

o It has reduced the cost of complaint resolution by limiting the number of cases 
that it refers to SAT for a decision. It was expected that about half of all cases 
would be referred to SAT but in 2014-15, just 21% were referred. SAT is a more 
expensive resolution process. 

o In the last 2 years, the Commission has reduced the average time to close 
complaints by 46 days to 113 days while closing 58% more complaints. However, 
40% are still resolved after their target date of 150 days. Reasons for delays 
included incomplete information provided by complainants, or multiple complaints 
against the same builder. 
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 The Commission does not ensure that builders are complying with remedial orders or 
paying fines that arise from complaint investigations, thereby potentially undermining its 
authority and reducing its effectiveness as a regulator: 

o The Commission does not check that a builder completes a remedial work order 
unless advised by the complainant that the builder has not done so.  

o The Commission was not seeking payment of fines and costs until we advised 
them at the beginning of 2016 of the amount of unrecovered monies. In 
December 2015, the total value of unrecovered monies was $377,121. Our 
analysis showed that builders owed 89% of these monies. 

 The Commission was slow to use the legal authority provided in 2011 to undertake 
proactive compliance inspections of builders and surveyors, with the first use not 
happening until 2014 when it began proactive audits. The new powers improve the 
Commission’s effectiveness as a regulator, and its knowledge about building quality 
and level of compliance with the Code. To the end of 2015, it had undertaken 2 general 
audits and 54 occupation-based audits.  

o The first general audit targeted tie downs of timber framed metal roofs in 123 new 
homes under construction (roof audit)4. The Commission found 42% of the homes 
had quality or compliance issues with their roof tie downs, and concluded poor 
supervision by builders was a key cause.  

o Shortly after the roof audit, the Commission undertook its second general audit, 
this time focusing on regional home building. However, the lack of a consistent 
audit approach by the Commission’s inspectors meant that it was unable to reach 
firm conclusions about regional home building quality. 

o The first occupational audits focused on builders. To 31 December 2015, it had 
done 36 of these audits involving 152 site inspections. Termite treatment, 
drainage work, and wet areas and external waterproofing were the 3 main areas 
of non- compliance found by these audits.  

o In late 2015 the Commission began occupation audits of surveyors with a review 
of 27 certificates of design compliance (CDCs) issued by 16 surveyor contractors 
and 2 LGs on home building plans. Only 7 of the CDCs met the inspection 
criteria. The main deficiencies were a lack of supporting information and smoke 
alarm details.  

 The Commission is showing ongoing commitment to its proactive audit program but its 
supporting processes are not yet mature. 

o The proactive audits commenced before the Commission did a sound, 
documented risk assessment to help target limited resources at the most serious 
and likely risks. For instance, inadequate supervision is a potential key industry 
risk but it was not identified as a risk prior to commencing the roof audit and is still 
not recognised as a risk to be addressed in future audits.  

o Inspectors lacked experience in doing proactive audits. Their experience solely 
related to reactive audits to investigate complaints. This gap was highlighted by 
the variable results found during the general audit of regional home building. In 
response, the Commission updated its training of inspectors. 

                                                
4 A copy of General Inspection Report One: A general inspection into metal roof construction in Western Australia is 
available at https://www.commerce.wa.gov.au/sites/default/files/atoms/files/general_inspection_report_2016.pdf. 
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o Improvements are needed to the processes for ensuring builders remedy faults 
found during audits: 

− The Commission may refer unresolved faults to the relevant LGs, as only they 
have the power to require builders to remedy faulty work found during 
inspections. Following the roof audit, the Commission referred 11 matters to 
relevant LGs. However, the Commission took 8 months to refer 4 of these 
matters and could not show if it had referred another 2 matters to relevant 
LGs.  

− The Commission did not follow up matters referred to LGs to check if they 
were resolved. This meant the Commission did not know if the faulty building 
work was rectified and if not, whether this was due to some process or 
communication breakdowns between itself and LGs. 

Recommendations 

The Building Commission should: 

1. by December 2016:  

a. improve character checks of applicants. This may include doing National 
Police Clearance checks on all applicants and confirming misconduct history 
of interstate applicants with other building regulators  

b. develop a sound risk-based proactive audit program to improve its knowledge 
of builders and building surveyors’ compliance with the applicable standards 
and overall quality of new WA homes 

c. ensure it adequately resolves findings from proactive audits in a timely 
manner. In particular, establish processes for referring and resolving audit 
findings with local governments. 

2. by June 2017, implement an online system to improve processing time for 
licences. 

3. fast track implementation of the remaining reforms to ensure the 2017 legislative 
review can be meaningfully completed. 
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Response from Department of Commerce 

The Department of Commerce is pleased with the Auditor General’s findings that licensing 
policies are appropriate and are consistently applied to new WA builders and building 
surveyors. It also welcomes the finding that the Building Commission resolves complaints 
against builders in a reasonable manner and with a significant reduction in time taken.  
The Department accepts each of the Auditor General’s recommendations. The audit has 
been a valuable, independent review of the regulation of builders and building surveyors 
since the introduction of new legislation in 2011 and will help us improve our delivery of 
service. 

The Department notes the audit conclusions that the Building Commission was slow in 
making use of its audit powers, that the time to process applications was slow, that some 
complaints take longer to resolve and that there are no firm timelines for when some 
reforms will be completed. 

The Building Commission has overseen a major updating of building regulation based on 
new legislation that came into effect in 2011 and 2012. These reforms have required the 
merger of the Builders and Painters Registration Boards, the Plumbers Licensing Board 
and the Building Industry Development directorate, two office relocations and adoption of 
Department of Commerce standard systems and processes. They have also required the 
development and deployment into industry and local governments of new systems of 
registration, audit, and complaint resolution.  The pace of reform has been tempered by 
these reorganisations, financial restrictions and the rate at which industry and local 
governments are adapting to progressive change. 

The Auditor General’s findings are a snapshot in a time of accelerating delivery following 
secured funding for reforms in the 2015-16 financial year. The process of spreading 
renewal dates uniformly throughout the year and standardising three-year registration 
periods concluded with the last bulk renewal on 1 February 2016 and will further help to 
reduce processing time.  The Department’s on-line licensing system is currently under 
development and builder and building surveyor registrations should be moved onto this 
system by 30 June 2017 as recommended. 

The Building Commission has developed clear project plans and delivery dates for its key 
reform projects and these are set out on its website. The development of an on-line 
lodgement and processing system for building permits is a major project that is still being 
scoped in consultation with industry and local governments. Many of these reforms are 
interrelated and some cannot proceed until others are completed. The successful building 
industry summit held in February 2016 confirmed the importance and priority of the reform 
program. 

The Building Commission is examining ways to resolve other concerns or implement other 
recommendations made by the Auditor General. These include on-going development of 
the Building Commission’s audit program and processes for dealing with faulty work, an 
active fines recovery process, working with local governments to improve enforcement with 
building permits and building standards, further speeding up resolution of building services 
complaints and the follow-up of compliance with remedy orders. Joint technical and policy 
working groups are preparing detailed recommendations to improve quality and 
compliance. 
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Audit focus and scope 

This was a narrow scope performance audit conducted under section 18 of the Auditor 
General Act 2006 and in accordance with Australian Auditing and Assurance Standards. 
Narrow scope performance audits have a tight focus and generally target agency compliance 
with legislation, public sector policies and accepted good practice. The approximate cost of 
tabling this report is $280,000. 

The focus of this audit was to assess how well the Building Commission (Commission) 
regulates residential builders and building surveyors (surveyors) including the quality of their 
work. We did not look at regulation of owner builders, plumbers and painters. We also 
excluded local government activities from the audit scope. 

Our lines of inquiry were: 

1. Does the Commission have sound registration arrangements in place for residential 

builders and surveyors? 

2. Does the Commission monitor and enforce compliance with relevant legislation, 

regulations and codes of conduct? 

The audit mainly covered the Commission’s licensing and compliance activities from July 
2014 to September 2015. Building industry reforms were not initially included in the audit 
scope. During the audit we found the reforms provided important context for the audit and 
inquired about the status of their implementation. 

Two laws were particularly relevant to the audit: 

 Building Services (Registration) Act 2011 ( Registration Act) because it covers licensing 

 Building Services (Complaint Resolution and Administration) Act 2011 because it 
covers complaints. 

In conducting the audit we: 

 reviewed the Commission’s policies and procedures for the regulation of builders and 
surveyors 

 interviewed key staff responsible for licensing, monitoring and enforcing compliance 
and implementing regulatory reforms 

 tested samples of licensing, complaint and compliance files 

 reviewed conflict of interest policies and procedures 

 analysed licensing and complaints data  

 consulted key stakeholders.  
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Audit findings 

Licensing is generally acceptable but there are gaps 

The Commission conducts adequate checks when licensing entities and individuals to work 
in the building industry. This includes checking if applicants are suitably qualified, 
experienced and financially sound. However, there are some gaps in assessing if an 
interstate or renewal applicant is of good character. These gaps increase the risk that some 
unsuitable builders or surveyors may enter or continue to work in the industry.  

Character checks for renewal of licences and interstate applicants are weak 

At 30 June 2015, 15,070 builders and surveyors were licensed in WA as either building 
service practitioners or contractors (Figure 1). There were also nearly 6,000 owner builders. 
Once licensed, details of practitioners and contractors are entered on the WA register. 
Licences need renewal every 3 years. 

 

Figure 1: Licensed building practitioners and contractors at 30 June 2015 

In 2014-15, the Commission issued 730 new and over 1,500 renewed licences. We found the 
Commission had appropriate policies for issuing new licences to WA builders. We also found 
the policies were consistently followed in practice.  

Before issuing a licence, the Commission checks that applicants meet various licence 
criteria. Generally, a practitioner must meet qualifications, experience and character criteria. 
A contractor must show financial and management capacity and nominate a supervisor. We 
reviewed 78 contractor and practitioner applications. We found checklists were used by staff 
in all cases to confirm that: 

 educational and experience requirements were met 

 for new WA licence applicants, National Police Clearances (NPCs) had not identified 
convictions of criminal activity or improper behavior 

 at renewal there were no active complaints registered against applicants 

 contractors’ financial capacity was supported by financial statements and bank 
statements  

 a contractor had nominated a supervisor who is a registered practitioner. 
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However, we found gaps in checking character and misconduct history for applicants seeking 
a licence renewal and for interstate applicants.  

Prior to the 2011 reforms, applicants did not require character checks for the renewal of 
licences. The Commission’s current renewal policy requires each applicant to provide a NPC 
at intervals of not more than 6 years. In between, the licensee is required to notify the 
Commission if there is a change in the matters disclosed in the last NPC. 

Applicants face an obvious conflict of interest in disclosing negative changes in their NPC. 
Nonetheless, the Commission relies solely on applicant disclosures, thereby risking a wrong 
decision in the event the applicant does not inform the Commission about negative changes.  

The Commission advised that its reliance on applicants is an interim arrangement and a 
proposed online licensing system will integrate an NPC check as a mandatory step for 
renewals. The Commission could not say when the online system will be in place. 

Character checks of interstate applicants are also weak. The Commission discontinued 
NPCs of interstate applicants in April 2014 following internal legal advice. The advice was 
that the Commission could not refuse a licence based on an unfavourable NPC because 
under the Commonwealth Mutual Recognition Act 1992, (MRA) only an applicant’s home 
jurisdiction could revoke registration for criminal behaviour or misconduct.  

However, we noted that the Commission’s previous experience had already shown that it 
could work around the MRA in the event of an unfavourable NPC result.  

In 2 cases, the Commission identified concerns about interstate applicants and raised these 
concerns with the applicants’ home state. The home states agreed with the concerns and 
cancelled the applicants’ registrations, which meant that the application for mutual 
recognition became void.  

The Commission issued 66 licences to interstate applicants in 2014-15. We have 
recommended to the Commission that it reinstate NPC for interstate applicants. 

The Commission does not meet its licence processing targets 

The Commission has taken steps to improve the timeliness of its processing of licence 
applications but it is not meeting its targets and further improvement may not be possible 
until its online licensing system is operating.  

The Commission’s targets are to process 80% of applications within 10 days and 100% 
within 42 days, but it has only been able to measure the timeliness of processing since 
October 2014 when it started using the Complaints and Licensing System (CALS). 

The Commission advised that the time taken to process a licence application has fallen since 
it started using CALS. However, 45% of our sample of 78 still took more than 42 days to 
process and almost half of these took longer than 60 days. The longest took 148 days.  

In addition to the new licensing system, the Commission introduced other initiatives to 
improve its licence processing times. These included: 

 Spreading the renewal workload over time – some licence periods were reduced 
temporarily to spread renewals evenly. Before this, all licence renewals fell due on the 
same date. The Commission said processing of bulk renewals had taken up to 18 
months. 

 Information sessions – to help builders registering for the first time to understand 
licensing requirements so that they could submit a complete application the first time. 



 

14 | Western Australian Auditor General 

 Triage process – an administrative officer screens applications for completeness and 
requests more information if needed. This frees up registration officers to process 
complete applications.  

An unreasonably long delay in processing an application is unfair to an eligible person who 
wants a licence to start work and in the case of a renewal, creates a risk of an unsuitable 
person being able to continue to work.  

However, we found refusals are uncommon. In 2014-15, the Commission refused only 7 out 
of 2,306 applications, and has refused 3 for the current financial year to date.  

The Commission’s reform program includes an online licensing system. It plans to roll this 
out to builders in 2016-17, but there is no date yet for surveyors. We note that the 
Department of Commerce is developing an agency wide system of online licensing, including 
for the building industry. The Commission expects the new system to reduce the application 
processing time.  

Complaint management processes have improved but 
further improvements are needed 

In recent years the number of complaints about builders has increased substantially, but 
despite this, the Commission has significantly reduced the time taken to address the 
complaints. However, 40% of complaints are still resolved after its target date of 150 days 
and the Commission needs to improve processes to ensure that builders or surveyors 
comply with orders to do remedial work or to pay fines. 

The number of complaints has increased but most take less time to resolve 

In 2014-15, the Commission received 927 complaints about building works. This represents 
a 58% increase on the number received in 2012-13. The Commission believes the increase 
was due to the period of high building activity that started in 2011-12 and peaked in 2013-14. 
In the first 6 months of 2015-16, the Commission received 448 complaints, similar to the 445 
complaints received in the corresponding period of the previous year. 

Of the 927 complaints received in 2014-15, nearly 40% related to unregistered building 
works. These are normally works that can be conducted without involving a registered builder 
or a building permit. Most complaints (50.5 %) were about the quality of new homes, 24% 
related to repairs and renovations and 18% involved building completion and finishing 
services. Most of the rest involved contractual disputes. We noted that the Commission has 
factored only the quality of new homes into its current program of proactive audits. We 
discuss the audit program later in this report.  

Since August 2011, government has had a speedier and more cost effective arrangement for 
dealing with complaints against builders and surveyors. Prior to this, a separate Building 
Dispute Tribunal dealt with all complaints against builders. Surveyors were not regulated 
then. Now, the Commission has initial responsibility for assessing complaints against 
builders and surveyors. 

The Commission seeks to resolve most complaints itself and only refers complex matters to 
State Administrative Tribunal (SAT) for a decision. At the time of the 2011 change, the 
Commission anticipated that it would refer about half of all matters to SAT but in 2014-15, it 
referred just 21%. 

The Commission’s practice is to review each complaint and only investigate the matter if it 
has merit. A complaint is closed if the Commission decides to issue an order against a 
builder or refers the matter to SAT or if a complainant withdraws the complaint. The 
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Commission can issue orders that require builders to remedy faults or pay for faulty work. It 
can also issue orders compelling builders to comply with an agreed conciliation outcome. 

In 2014-15, the Commission closed 868 complaints (Figure 2). Sixty-seven percent were 
closed after investigation, 15% were closed after an assessment found that they lacked merit 
and complainants withdrew the other 18%.  

We reviewed the process the Commission follows when deciding if a matter has sufficient 
merit to warrant investigation. We found it had a clear policy for making the assessment and 
that its staff consistently followed the policy. 

 

Figure 2: Outcome of complaints closed during 2014-15 

The outcome of the Commission’s investigations was the issuing of 348 orders, 302 to 
builders requiring them to remedy faults or pay for the works and 46 conciliation orders that 
set out the agreed conciliation outcomes between the complainant and the builder.   

Under the new process, the Commission can also offer to conciliate and mediate complaints. 
It used these methods to resolve almost 11% (96) of complaints closed during 2014-15 
(Figure 2). It believes these methods provide more timely outcomes at a lower cost to all 
parties including the Commission. 

The time taken to resolve complaints is falling. In the last 2 years, the Commission has 
reduced the average time by 46 days to 113 days while receiving 58% more complaints 
(Figure 3). Nevertheless, 40% of complaints still take longer to resolve than the 
Commission’s target of 150 days.  

The 868 complaints closed were 22% more than the previous year (Figure 3).  

 

Figure 3: Complaints received and closed in 2014-15 
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In deciding whether a matter has merit, the Commission may ask complainants for evidence 
from an expert to support their complaint. The Commission advised this reduces the time 
taken to resolve complaints while also freeing up resources for proactive audits.  

Some complainants hire building inspectors to provide the technical evidence. This increases 
their costs but the Commission can require the builder to repay these costs if it finds the 
builder at fault.  

However, we noted these building inspectors are not required to hold a builder or a surveyor 
licence and may have little or no industry experience. As a result, some complainants have 
received inadequate and poor quality inspection reports. We noted the Commission took the 
initiative to improve the quality of inspector reports by providing templates and holding 
seminars to explain its requirements.  

The Commission also investigates allegations of statutory breaches or disciplinary matters. 
We found that the Commission had appropriate policies and procedures to deal with such 
matters and it was applying these correctly and consistently. 

When a builder or surveyor is found guilty, the Commission may recommend further action 
be taken by the Building Services Board (BSB) or SAT. The BSB has the authority to issue 
fines up to $25,000, or refer a breach to SAT or a court. In 2014-15, the Commission 
investigated 166 such allegations, resulting in 5 referrals to SAT and 19 referrals to the BSB. 
The BSB issued 11 fines to the value of $44,000.  

Orders issued as a result of a complaint or investigation are not followed up 

Investigations by the Commission in 2014-15 led to 348 remedial or conciliation orders and 
11 fines for delivering poor service or being negligent or non-compliant with building laws. 
However, the Commission does not ensure that these obligations are met, thereby potentially 
undermining its authority and reducing its effectiveness as a regulator. 

We found the Commission does not check that builders complete remedial work orders 
unless advised by the complainant that the builder has not done so. However, we note that 
the Commission takes appropriate action if a complainant so advises.  

The Commission was not seeking payment of fines and costs until we advised them at the 
beginning of 2016 of the amount of unrecovered monies. In December 2015, the total value 
of unrecovered monies was $377,121. Our analysis showed that the proportion owed by 
builders was 89% and the remaining 11% for other licence holders such as plumbers and 
painters. 

Builders and surveyors are now monitored but there are 
still gaps 

Currently, the Commission has limited evidence of how well WA homes are built. Until 2014, 
the Commission inspected building quality only in response to complaints. However, it now 
does broad based proactive audits from which it intends to develop baselines of the overall 
quality of services provided by builders and surveyors.  

Checking of the overall quality of building services is improving 

Regulators need to have a sound knowledge of the overall quality of services provided by the 
occupations they regulate to ensure they effectively focus regulatory effort. One way of doing 
this is by conducting proactive, independent audits. 

The Commission received the power to conduct proactive audits under the Building Services 
(Compliant Resolution and Administration) Act 2011. However, it did not exercise this power 
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until 2014 for builders and 2015 for surveyors. By December 2015, it had done 56 such 
audits: 2 broad based general audits and 54 occupation-based audits (Table 1). 

Type of proactive audit Description 
On-site inspections 
or CDC checks for 

home buildings 
Outcome 

General audit  

Focus on different 
aspects of construction  

1 roof tie down audit 123 

Report published during 
OAG audit 

Concerns identified with 
the quality of 52 homes 

General audit  

Focus on different 
aspects of construction 

1 regional home 
building 

149 

No firm outcomes as 
inspectors used 
inconsistent approach to 
assess criteria 

Results used to upgrade 
the training of inspectors 

Occupation-based 
audits  

a. Builders 

36 builders 152 

Main risk areas were 
termite treatment, 
drainage work and wet 
area and external 
waterproofing 

b. Surveyors 

16 surveyor 
contractors 

2 permit authorities 
(local governments) 

27 

Non-compliance with the 
Building Code of Australia 
identified in 20 CDCs, 
mainly lack of supporting 
evidence and smoke 
alarm details 

 56 451  

Table 1: Proactive audits and outcomes from July 2014 to December 2015 

The Commission’s first general audit in 2014 targeted timber framed metal roof tie downs 
(the roof audit). It involved on-site inspections of 123 homes under construction in Perth and 
the south-west of WA and identified concerns with the quality of 52 (or 42%). The 
Commission identified poor supervision by builders as a key cause. The Commission 
published a report5 on the roof audit after consulting with the industry.  

The second general audit targeted regional home construction to provide background 
information for a planned Commission roadshow around regional WA. However, the lack of a 
consistent approach to testing by inspectors meant that the Commission could not 
consolidate the results to present any overall conclusions.  

In 2015, the Commission started the first audit of surveyors. The regulation allowing private 
surveyors to certify home building plans came into force in 2012. Prior to this, local 
governments (LGs) ensured designs complied with the standards as part of issuing building 
permits.  

The surveyor audit looked at 27 certificates of design compliance (CDCs) of home plans 
issued by 16 private surveyors and 2 permit authorities.  

The Commission concluded CDCs for commercial projects were of a better quality than 
those for homes. Only 7 of the 27 CDCs for homes met the inspection criteria used by the 
Commission. The non-compliance rating of another 18 was low to medium because they 

                                                
5 A copy of General Inspection Report One: A general inspection into metal roof construction in Western Australia is 
available at https://www.commerce.wa.gov.au/sites/default/files/atoms/files/general_inspection_report_2016.pdf. 
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mainly lacked supporting details. The remaining 2 were rated high risk as the non-
compliance related to lack of details about smoke alarms. 

Properly targeted proactive audits provide the Commission with a baseline of overall service 
quality. To date, targeting has been ad hoc as noted below in the section ‘The proactive audit 
program was not based on a sound risk assessment’. 

Well-scoped proactive audits would also help refine the Commission’s assessment of 
regulation risk and how best to mitigate it. For instance, the roof audit helped the 
Commission identify underlying causes and initiate a dialogue with industry about possible 
solutions. The private surveyor audits should enable the Commission to develop guidelines 
for issuing CDCs. Guidelines would help clarify how much detail is required to certify whether 
a building plan and design complies with the Building Code of Australia.  

Another way to develop a sound knowledge of the overall quality of building services is by 
collating LG reports on inspections. The Commission does not currently do this. A LG may 
inspect a building site at any time to confirm compliance with the approved building plans. As 
noted elsewhere, the Commission plans to develop a central database of information from 
third parties in phase 2 of the industry reform program. 

During our audit, the Commission equipped its inspectors with a mobile application to record 
results of site inspections, take photographic evidence and report findings to the builder. This 
application enables inspectors to download the results and evidence to the Commission’s 
database. The Commission said the application should also enable it to more efficiently 
analyse results and trends across all compliance activities. Previously, inspectors used paper 
forms and manually entered inspection data onto the database. 

Processes for resolving faulty building work found during proactive audits are 
weak 

The Commission does not have a formal process to ensure builders remedy faulty building 
work found during its proactive audits. Therefore, the Commission could not demonstrate 
that all sub-standard building work identified by the roof audit and other proactive audits was 
rectified.  

The Commission can only order builders to remedy faulty building works found during 
proactive audits if there is a dangerous situation requiring immediate action. In all other 
circumstances, the Commission may suggest the builder remedy the fault or may refer the 
faulty work to the relevant LG for resolution. If the building work is done without a permit or 
by an unregistered builder, the Commission may issue an order to stop work until a permit is 
issued or a registered builder takes responsibility. We found the Commission uses these 
avenues when considered appropriate. 

However, we also found that the Commission has no formal process for satisfying itself that 
faults are remedied. This increases the risk of inconsistent responses to faulty work found 
during proactive audits.   

After the roof audit, the Commission sent letters to 118 builders to explain its findings. It 
requested 70 builders to advise whether they had remedied what they considered significant 
faults, but 11 did not respond. The Commission followed these up, and eventually referred 
them to the relevant LGs. 

We found the Commission did not always refer matters in a timely manner. For instance, 
results of 4 inspections done in March 2014 were not referred to LGs until November 2014 
and the Commission could not show if another 2 matters were referred to the relevant LGs. 

We also noted that once referred, the Commission considered the matter 'closed' irrespective 
of whether the LG took any action. This meant the Commission did not know if the faulty 
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building work was rectified and if not, whether this was due to some process or 
communication breakdowns between itself and LGs.  

The proactive audit program was not based on a sound risk assessment 

The Commission has not based its compliance and monitoring activities on a sound risk 
assessment. We expected the Commission to base its builder and surveyor audit programs 
on an assessment of likely weaknesses and consequences of those weaknesses. Without a 
formal assessment, the Commission could not demonstrate that it had assessed and 
prioritised all key risks when developing its proactive audit program.  

The Commission said it considered a number of factors in planning its program. These 
included Coroner recommendations, the number and seriousness of complaints and recent 
media reports.  

However, the Commission could not demonstrate that it did this such as through a register 
recording all identified risks, its assessments and responses. An example of a risk not 
considered by the Commission is detailed in Figure 4. 

Building contractors build most WA homes. The Building Services (Registration) Act 2011 
requires all contractors to nominate a supervisor to oversee their work. Neither the 
Registration Act nor any industry standard or code specifies the roles and responsibilities 
of supervisors. This leaves the role of supervisors unclear and increases the risk of poor 
supervision. In these circumstances, we consider poor supervision a key risk area for the 
Commission. The Commission’s roof audit confirmed this view.  

We found no evidence that the Commission considered this risk when developing its audit 
program. An audit targeting the quality of supervision is also not in the Commission’s 
current plans.  

Figure 4: The risk from inadequate supervision of building quality 

In January 2016, the Commission started developing a risk-based framework that it said it 
would use to target its audit program. It was too soon for us to form a view on its 
completeness and effectiveness. There is no target for future general audits. However, the 
Commission advised it plans to do 100 builder and 25 surveyor occupation-based audits 
annually.  

Builders with high financial risk are monitored 

The Commission has reasonable processes to identify and monitor builders at risk of 
insolvency or with a high incidence of complaints. 

Monitoring builders at risk of insolvency is important for government since the State bears 
the cost of insolvency as the sole reinsurer of home indemnity insurance (HII). In 2014-15, 22 
builders became insolvent. The current financial year to March 2016 has seen a further 12 
insolvencies. 

The government paid reinsurance claims of $5 million in 2014-15. Claims paid significantly 
increased in the current financial year. By March 2016, it had paid almost $14 million for 
insolvency claims. 

The Commission’s process for monitoring problem builders changed significantly during our 
audit period. Prior to the change, the Commission did not maintain a list of builders at risk of 
insolvency. It would consider the financial status of a builder if it received information that the 
builder was in financial difficulty. 
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In September 2015, the Commission set up a Financial Risk Assessment Group (FRAG) of 
senior members of staff. We found FRAG regularly scans a range of sources including 
complaints, court cases and social media to determine if a builder is at risk of insolvency. 
Based on the results it assigns a risk rating to the builder and takes action according to its 
risk matrix. FRAG may warn, audit, monitor, investigate or impose a condition on the 
registration of the builder. 

In its first 4 months to 31 December 2015, FRAG looked at 52 builders in detail and 
concluded no further action was required for 18 of them. At the time of our audit, FRAG was 
monitoring the financial status of 27 builders. Another 6 builders became insolvent while 
under FRAG’s review. 

We also found the Commission analyses its complaint data to identify common causes 
including if they involve the same builder or surveyor (Figure 5). The Commission’s response 
varies depending on the seriousness. In minor cases, it will discuss its findings with the 
individual builder or surveyor. In serious cases, it may conduct an audit or monitor the 
builder’s financial position through FRAG. 

The Commission noticed it had more than 20 complaints open against a large residential 
builder in WA. Analysis of individual complaints did not show a single cause but the 
Commission noticed other builders of similar size were not experiencing these levels of 
complaints. 

This prompted the Commission to discuss the trend with the builder, its nominated 
supervisor and around 50 of the builder’s supervisors. The Commission conveyed its 
expectation that supervisors should check compliance throughout construction to identify 
and remedy poor quality work to minimise complaints. 

Figure 5: The Commission uses complaints information and intervenes when needed 

When the Commission identifies a trend across industry it will take the matter up with 
industry and may consider offering training and guidance. The Commission shared the roof 
audit findings with key industry stakeholders and subsequently offered training presentations 
focusing on relevant technical requirements. 

The Commission is still implementing the reforms 
introduced in 2011 

The Government introduced 4 laws in 2011 with the aim to reform regulation of the building 
industry. We expected to find that implementation of the reforms was substantially complete. 
However, the Commission’s progress has been slow. To date it has completed 4 reforms in 
its 11-step program and expects to complete the rest by 2018. Substantial completion is 
important, as a review of the building laws is due in 2017. 

Some of the reforms are yet to start  

The Commission saw the introduction of the laws as the first phase of the reform of 
regulation. The second phase initially involved giving effect to 10 specific reforms (Figure 6). 
Between 2011 and when we undertook our audit, the Commission was required to address 
an additional matter, namely setting up the State as the sole reinsurer of HII. 

Figure 6 sets out the current 11-step reform program. To date the Commission has 
completed 4 steps including private certification of building permits and proactive audits of 
builders and surveyors. Five more are in progress and another 2 are yet to start. The 
Commission secured funding in July 2015 and now has a budget of about $14 million to 
implement the remaining steps. 
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Year Licensing  Compliance 

2012  Introduced private certification of permits 

2013  
Home indemnity insurance information 
management 

2014 
Electronic lodgement and assessment of 
registered entities (online licensing system) 

Permit authority reporting 

2015  
Proactive audits of building services 
providers 

 Registration of technical specialists Risk based regulation program 

  
Electronic lodgement and assessment of 
building approvals 

2016  
National Construction Code available online 
and free 

 Tiered registration of builders Uniform coverage of the State 

2018 Estimated completion of the project 

Key: 

Fully implemented 

Underway and not fully implemented 

Planned but not yet started 

Figure 6: Current timeline for implementing building industry reform program 

Some of the most important steps not yet implemented include:  

 A database project for reporting building permits which is in progress with the help of 
LGs, WA Land Information Authority and the Australian Bureau of Statistics. 
Centralised reporting would ensure the Commission has up-to-date information on all 
home building activity. This will provide a basis for its proactive compliance work and 
monitoring HII risk. 

 An online licensing system for builders and surveyors to enable the Commission to 
electronically receive and process applications. It is therefore still reliant on inefficient 
paper-based systems. 

We understand many of the reforms are complex, costly and require cooperation of other 
stakeholders. In addition, other issues can also hinder progress. This was the case when the 
Commission had to arrange for the State to act as the sole reinsurer of HII after major private 
insurers left the market.  

We note that a legislative review of the operation and effectiveness of the 2011 laws is due in 
2017. This may be difficult in light of the current progress of the reform program.  

The Commission could improve the transparency of its operations including 
the reforms  

When we began this audit, we noted the Commission provided little public information about 
its operations including its income and expenses and its progress in implementing the reform 
program. As an outcome of our audit, the Commission’s website now has some information 
about the reforms and its audit program. However, there is still limited transparency on its 
revenue and expenditure. 
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In the 2014-15 financial year, the Commission received $26 million to fund its operations. 
Nearly all of this came through licensing fees and the Building Services Levy (BSL). The levy 
is paid initially by industry and eventually by homeowners through the cost of their home. The 
levy increased by 52% in July 2015 (Table 2). 

Year BSL 

Up to 2011 $41.50 fixed fee 

2011 to June 2015 0.09% of the value of building works 

July 2015 to date 0.137% of the value of building works 

Table 2: Increase in Building Services Levy 

All the industry stakeholders we consulted were critical of the increase, possibly because the 
Commission did not clearly communicate why it increased the levy, and how it would use the 
funds. 

Currently the Commission’s financial reporting is integrated in Commerce’s annual report. 
The Commission advised that Treasury has approved separate reporting of the 
Commission’s budget and performance. The Commission will begin standalone reporting in 
the 2016-17 financial year.  
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Appendix 1: History of building industry regulation 

1939 Building industry regulated by Builders' Registration Act 1939 

1960 
Permit authorities (local governments) got the inspection and enforcement powers under 
the Local Government (Miscellaneous Provisions) Act 1960 

2003 
Responsibility of developing a new Building Act transferred from Department of Local 
Government to the (then) Department of Housing and Works (DHW) 

2006 
DHW established Building Industry Development Directorate to focus on regulation 
reform, the drafting of the Building Act and the creation of a new Building Commission 

2009 

Building Commission was created to allow a fully integrated approach to building 
industry reforms. Relevant parts of DHW and Department of Consumer and 
Employment Protection were joined as a separate division of the new Department of 
Commerce 

2011 

Four new building laws commenced: 

 Building Services (Registration) 2011 Act: Repealed Builders' Registration Act 
1939. Abolished Builders Registration Board and established the statutory role of 
Building Commissioner and the new Building Services Board. The Act also brought 
building surveyors under regulated occupations 

 Building Services (Complaints Resolution and Administration) 2011 Act: Dissolved 
Building Disputes Tribunal and provided the Building Commissioner with 
comprehensive complaint resolution, investigation and auditing powers 

 Building Services Levy Act 2011: Established the framework for a broad industry 
levy 

 Building Act 2011: Brought together legislative requirements for building permits, 
construction standards, powers of local governments etc., introduced private 
certification of compliance with building standards. Repealed Building Regulations 
1989 and the Local Government (Prohibition on Dealings in Land) Regulations 1973 
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Auditor General’s Reports 

 

Report No. Reports 2016 Date Tabled 

11 Information Systems Audit Report 22 June 2016 

10 Opinions on Ministerial Notification 8 June 2016 

9 
Payment of Construction Subcontractors – Perth Children’s 
Hospital 

8 June 2016 

8 Delivering Services Online 25 May 2016 

7 
Fitting and Maintaining Safety Devices in Public Housing – 
Follow-up 

11 May 2016 

6 
Audit of Payroll and other Expenditure using Data Analytic 
Procedures 

10 May 2016 

5 

Audit Results Report – Annual 2015 Financial Audits – 
Universities and state training providers – Other audits 
completed since 1 November 2015; and Opinion on Ministerial 
Notification 

10 May 2016 

4 Land Asset Sales Program 6 April 2016 

3 Management of Government Concessions 16 March 2016 

2 Consumable Stock Management in Hospitals 24 February 2016 

1 

Supplementary report 

Health Department’s Procurement and Management of its 
Centralised Computing Services Contract 

8 June 2016 

17 February 2016 
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