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PAYMENT OF CONSTRUCTION SUBCONTRACTORS – PERTH CHILDREN’S 

HOSPITAL PROJECT 

This report has been prepared for submission to Parliament under the provisions of section 
25 of the Auditor General Act 2006. 

The report looks at whether the Department of Treasury exercises appropriate oversight of 
payments made by the Contractor to its subcontractors in accordance with contract terms for 
the Perth Children’s Hospital. Concerns raised by a Member of Parliament prompted the 
review.  

I wish to acknowledge the Department of Treasury staff for their cooperation with this review. 

 

 
COLIN MURPHY 

AUDITOR GENERAL 

8 June 2016 
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Auditor General’s overview 

The Government has dozens of major infrastructure expansion and 
replacement projects underway across the state. Competitive tendering 
processes invariably see large national and international firms winning these 
tenders and then engaging local subcontractors to deliver much of the 
project.  

One such project is the design and construction of the Perth Children’s 
Hospital. As this is a major strategic project, the Department of Treasury has responsibility 
on behalf of the State for monitoring the Contractor’s performance and ensuring the project is 
delivered in accordance with the contractual terms.  

Serious allegations have arisen during construction of the hospital about non-payment for 
work done by subcontractors, which in turn has raised questions about the obligations on the 
State. 

The State is not a party to arrangements between Contractors and their subcontractors. Any 
disputes are a matter for resolution under their contracts and/or the state’s regulatory 
safeguards. In the case of payment dispute, options include negotiations between the 
parties, adjudication under the Construction Contracts Act 2004 or going to court.  

While the Government recognises that it has some obligation to subcontractors working on 
State projects, the solution is not simple. Any misdirected intervention may inadvertently 
expose the State to liability. The remedy chosen in the case of the Perth Children’s Hospital, 
is to include specific contractual conditions to protect subcontractors.  

My review of these conditions found that for the most part, they are suitable for purpose, 
though I have recommended strengthening of some aspects.  

 

  



 

Payment of Construction Subcontractors – Perth Children’s Hospital Project  | 5 

Overview 

Introduction 

The objective of the review was to determine whether the Department of Treasury exercises 
appropriate oversight over payments made by the Perth Children’s Hospital Contractor to its 
subcontractors in accordance with contract terms. The review was prompted by concerns 
raised by a Member of Parliament.  

A review is not designed to detect all instances of inappropriate oversight and the conclusion 
expressed in this report has been formed on that basis. 

Background 

In 2011, a public tender process resulted in the appointment of a large national company to 
design and construct the Perth Children’s Hospital. The Department of Treasury (Treasury) is 
responsible on behalf of the WA State Government (State) for oversight of the project. 

The successful tenderer (the Contractor) has contracted numerous subcontractors to work 
on various parts of the project. In addition to the rights afforded to subcontractors by the 
Construction Contracts Act 2004 (CCA), the State’s contract with the Contractor includes 
specific conditions to protect subcontractors. 

One of these conditions is that the Contractor must provide a monthly statutory declaration 
that its subcontractors have been paid all money due and owing. It must also inform the 
State of ‘significant and material matters’ and provide copies of CCA notices it receives from 
its subcontractors. A CCA notice arises when a party to a dispute informs the other party of 
its intention to seek adjudication of the dispute and lodges a notice to that effect with the 
other party and the Building Commission. 

The contract also enables Treasury to pay a subcontractor directly, if it becomes aware that 
the Contractor has failed to pay an amount that is due and payable. 

The Contractor uses a standard subcontract with its subcontractors. This subcontract is very 
specific about the obligations for payment claims and dispute resolution. As an example, for 
a payment claim to be valid, a subcontractor must comply with certain conditions, such as 
timely invoicing and providing a statutory declaration confirming that its own subcontractors 
had been paid all money due and owing. The subcontract also prescribes periods for 
payment claims that are consistent with section 10 of the CCA, and processes for dispute 
resolution such as negotiations and use of an expert to mediate disputes. 

Subcontractors who are unhappy with the outcome of a payment dispute can apply for 
adjudication under the CCA or sue the Contractor. 

Conclusion 

We saw no evidence during the review that the Department of Treasury’s oversight of 
Contractor payments to its subcontractors is not in accordance with contract terms. However, 
the contract terms do not ensure that Treasury is fully informed on the status of payment 
disputes or that the Contractor’s statutory declarations are supported by reliable information. 
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Review findings and recommendations 

The contract places reasonable obligations on the 
Contractor to keep Treasury informed about payments to 
subcontractors 

We reviewed monthly payment claims from the Contractor and confirmed that these included 
the required signed statutory declaration that the Contractor had paid its subcontractors. The 
Contractor is not obliged to provide any supporting information for a statutory declaration. 
This is consistent with the intent of a statutory declaration. 

The Contractor advised Treasury of 13 CCA matters between November 2013 and May 2016 
and some information on non-CCA disputes involving non-payment as required by the 
contract. Treasury has advised that in its view all of the CCA matters have been resolved. 
However, Treasury could improve it’s monitoring of this information. This is discussed further 
below. 

Contractor obligations about payment of subcontractors and notifications to the State seem 
reasonable. They provide assurance to the State that it will be made aware of significant 
disputes, without placing onerous reporting obligations on the Contractor. The contract 
requires the Contractor to certify payment of subcontractors and to keep the State informed 
of certain matters. Specifically, to provide a monthly statutory declaration confirming that its 
subcontractors had been paid money due and owing and copies of CCA notices received 
from its subcontractors. 

The Contractor must also keep Treasury fully and regularly informed on all significant and 
material matters and any other matter required by the State. The term ‘significant and 
material’, is not defined but Treasury advised that it would include matters such as legal 
action against a contractor and a subcontractor’s failure to meet contract requirements. 

Treasury relies on the statutory declaration that 
subcontractors have been paid but does not request 
supporting information 

Treasury relies on a monthly statutory declaration from the Contractor that no payments due 
and owing to subcontractors are outstanding for the period. However, Treasury does not 
confirm the information the Contractor relies on. The Contractor may also not recognise 
amounts in dispute as a liability. This poses a risk that Treasury may not be aware of 
potential non-payment of subcontractors. 

To test the validity of the statutory declaration, we asked Treasury to request the Contractor’s 
creditor listings for 30 June 2015 and 31 August 2015. We sought to determine if the 
Contractor paid invoices within 50 days as required by the CCA for payment of 
subcontractors. We found that 4 invoices overdue in June 2015 were still not paid in August 
2015. 

After we queried these overdue invoices, Treasury appointed an independent consultant in 
October 2015 to gain assurance that it could rely on information received from the Contractor 
relating to payment of its subcontractors. The Consultant also investigated reasons for 
overdue invoices. 
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The Consultant found that the Contractor’s creditor listings did not provide an accurate 
picture at a point in time: 

 The listings did not include all invoices dated before a particular reporting period. This 
can occur due to late receipt of invoices. Listings also contain old amounts such as 
where a subcontractor has not met payment claim requirements in the subcontract. For 
example, failing to provide a statutory declaration to the Contractor that the necessary 
work was completed. This means that amounts in listings are not yet due and payable. 

 The Contractor records the invoice date in their accounting system, and not the date 
when the Contractor received the invoice in a payment claim. This means that the 50 
day due date may actually be later than shown in the creditor listings. 

The Consultant concluded that information provided to the State by the Contractor and its 
systems, processes and practices may not be accurate or reliable. Treasury provided a 
summary of the Consultant’s findings and recommendations to the Contractor in October 
2015. The Contractor was not requested to provide a response and Treasury has not yet 
followed up on the report findings. 

Until the Contractor provides an adequate response, Treasury can improve its visibility of 
payments by the Contractor to its subcontractors by periodically requesting information on 
and reasons for overdue payments to subcontractors. 

Treasury’s monitoring of payment disputes is consistent 
with the contract terms 

Treasury’s monitoring of payment disputes between the Contractor and its subcontractors 
includes some good practices. One example is the requirement for the Contractor to notify 
the State on CCA matters. The level of monitoring would appear to be appropriate where the 
environment is not a high risk. 

The main means by which Treasury becomes aware of disputes is the contractual 
requirement for the Contractor to inform the State of ‘significant and material matters’ and to 
provide copies of CCA notices. 

Other sources of information that Treasury rely on are complaints to Ministers and reporting 
by the media. However, we noted that Treasury does not proactively source other 
information such as notices of disputes and notices of court cases. Further, it could 
periodically ask the Contractor to advise of any new disputes.  

We found that Treasury’s information sources are appropriate when disputes are comparable 
in volume to other contracts. However, if it becomes aware of an increase in CCA notices 
and allegations of non-payment involving the Contractor it could take action to ensure it is 
better informed. For example, by requesting the Contractor to provide periodic updates on 
disputes involving non-payment, even where these do not result in a CCA notice. 

The Contractor has advised Treasury of 13 CCA notices in total and has provided 
information on various other payment disputes. We did not identify any instance of a CCA 
notice that the Contractor should have but did not disclose to Treasury. However, in 2 
instances the Contractor did not provide copies of the CCA notices. 

The Contractor is not required to keep the State up to date on the status of disputes. 
However, the contract does allow Treasury to request information from the Contractor on 
disputes involving non-payment. We looked at an example where Treasury requested 
information from the Contractor following an allegation by one of its subcontractors. Treasury 
reviewed the information and sought explanations from the Contractor before concluding that 
no further action was required. We found this to be reasonable. 



 

8 | Western Australian Auditor General 

Recommendations 

1. By 31 July 2016 the Department of Treasury should request the Contractor advise 
on its actions and timelines for addressing the recommendations in the 
independent report. 

2. By 30 September 2016 the Department of Treasury should modify its processes for 
monitoring payments to subcontractors, where circumstances indicate this is 
warranted. For example by: 

a. requesting the Contractor to regularly report on and provide reasons for 
overdue payments to subcontractors 

b. requesting the Contractor to periodically provide updates on the status of 
disputes involving non-payment. 
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Response from the Department of Treasury 

The Department of Treasury (Treasury) consider that the Report is factually correct, the 
examination is thorough and the resulting Report recommendations are sound. 

I confirm that Treasury accepts Recommendations 1 and 2 in full and proposes to 
implement actions in response to the recommendations before the end of June 2016.  
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What did we do? 

This was a narrow scope performance review, conducted under section 18 of the Auditor 
General Act 2006 and in accordance with Australian Auditing and Assurance Standards. 
Narrow scope performance reviews have a tight focus and generally target agency 
compliance with legislation, public sector policies and accepted good practice. The 
approximate cost of tabling the review is $68,500. 

The objective of the review was to determine whether the Department of Treasury exercises 
appropriate oversight over Contractor payments to its subcontractors in accordance with 
contract terms.  

A review is not an audit and the conclusion expressed in this report has been formed on that 
basis. Our work was limited to a review of documentation and inquiries with the Department 
of Treasury. We did not review the Contractor’s internal controls relating to payment of its 
subcontractors or interview their staff. 

In conducting this review we: 

 examined relevant provisions in the contract between the State Government and the 
Contractor, and the standard subcontract between the Contractor and each of its 
subcontractors 

 looked at Contractor creditor listings for 30 June 2015 and 31 August 2015 

 spoke with Treasury staff and examined Treasury documents including a report 
commissioned by Treasury. The Department had appointed an independent consultant 
to conduct a forensic examination of the Contractor’s records including creditor listings 

 confirmed the independence and qualifications of Treasury’s Consultant 

 tested a sample of Contractor statutory declarations 

 provided the Contractor with a draft of this report for its comment. 
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Procedures 

10 May 2016 

5 

Audit Results Report – Annual 2015 Financial Audits – 
Universities and state training providers – Other audits 
completed since 1 November 2015; and Opinion on Ministerial 
Notification 

10 May 2016 

4 Land Asset Sales Program 6 April 2016 

3 Management of Government Concessions 16 March 2016 

2 Consumable Stock Management in Hospitals 24 February 2016 

1 

Supplementary report 
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